guardians and conservators
under missouri law

What is a Guardian?

A guardian is a person who has heen appointed by a court (usually the probate
division of the circuit court) to have the care and custody of a minor or of an adult
person who has been legally determined to be incapacitated.

What is a Conservator?

A conservator is a person or a corporation, such as a bank or trust company,
appointed by a court (again, usually the probate division of the circuit court)
to manage the property of a minor or of an adult person who has been legally
determined to be disabled.

Who May Be Appointed Guardian and Conservator?
The same person is usually appointed both guardian and conservator, although
it is possible for different persons to be appointed with respect to the same minor
or incapacitated and disabled adult. Parents have the first priority for appointment
as conservators for the estates of their minor children, although such appointment
is necessary only if the minor will receive property from some source other than
his or her parents, such as the settlement of a personal injury action, an inheritance
from a decedent’s estate or some other source of property or income. Parents are
the natural guardians for their children and need not be appointed as such by a
court. However, if a minor has no parents, then the court may consider a guardian
and conservator chosen by the minor if the minor is over the age of 14 years.
The court may also consider a person named in the will of the last parent to die.
In any event, the person appointed by the court must be suitable and qualified. If
the minor is unable to choose a guardian and conservator and if the last surviving
parent failed to designate a guardian and conservator in his or her will, then the
court will appoint the most suitable person, usually an adult brother or sister or
other close adult relative who is willing to serve.
An incapacitated or disabled person may designate his or her own guardian
or conservator if, at the time of the hearing, the person is able to communicate a
reasonable choice to the court. In addition, any competent adult person may designate
a suitable person to serve as guardian or a suitable person or eligible corporation to
serve as conservator, if done in writing and witnessed by at least two witnesses within
five years before the date of the hearing. (Frequently such designations are made in
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Durable Powers of Attorney, which are discussed elsewhere in this publication.) If
no suitable person has been nominated by the incapacitated or disabled person, the
court will consider appointing, in order: the spouse, parents, adult children, adult
brothers and sisters and other close adult relatives. If there are no relatives willing
or able to serve, the court may appoint any suitable person (such as a close friend)
or, if no one steps forward, the public administrator. A person need not be a resident
of the state of Missouri to qualify for appointment as a guardian or conservator.
However, the court may consider the fact of non-residency when determining who
may be suitable for appointment as a guardian or conservator.

What Does it Mean to Be Incapacitated or Disabled?

As defined by Missouri law, “an incapacitated person is one who is unable by
reason of any physical or mental condition to receive and evaluate information or
to communicate decisions to such an extent that he [or she] lacks capacity to meet
essential requirements for food, clothing, shelter, safety or other care such that
serious physical injury, illness, or disease is likely to occur.” Similarly, a disabled
person is one who is “unable by reason of any physical or mental condition to
receive and evaluate information or to communicate decisions to such an extent that
the person lacks ability to manage his [or her] financial resources.” Under certain
circumstances, a conservator may be appointed by the court for a person who has
disappeared or is detained against his or her will.

What is the Legal Effect of a Judicial Determination of
Incapacity or Disability?

The answer depends upon whether the court has made a finding of total
disability and incapacity or only partial disability and incapacity. If the court
finds that a person is only partially disabled and partially incapacitated, the
person is still presumed competent and loses only those rights specified in the
order. A person who has disappeared or is being detained does not lose any
rights. On the other hand, if the court finds a person totally incapacitated or
totally disabled (or both), the person is presumed to be incompetent for all legal
purposes. A person who has been determined by a court to be disabled is referred
to as a “protectee” and a person who has been determined by a court to be
incapacitated is referred to as a “ward.”

How Are Guardianship and Conservatorship Proceedings
Commenced?

Proceedings are commenced when a “petitioner” files an application for the
appointment of a guardian and/or conservator in the probate division of the circuit
court in the county in which the minor or alleged incapacitated or disabled person
(the “respondent”) resides. The petitioner and the respondent must be represented
by attorneys. After an application is filed, the court will set a date for a hearing. In
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the case of a minor, notice of the application must be served before the hearing:
upon the minor (if over the age of 14 years); his or her parents and spouse, if
any; anyone having care and custody of the minor; and any agency charged with
supervision, control or custody. In the case of an alleged incapacitated or disabled
person, notice of the application must be served: upon the respondent; his or her
spouse, parents, children or other close relative over the age of 18 years; any person
acting in a representative capacity with respect to any of the respondent’s financial
resources; and any person having care and custody of the respondent.

What Are the Duties of a Guardian and a Conservator?

A guardian must always act in the best interest of the ward. The guardian of a
minor is charged with responsibility for the minor’s custody and control, and must
act and make decisions relative to the minor’s education, support and maintenance.
A guardian of an incapacitated person must act and make decisions relative to the
ward’s care, treatment, shelter, education, support and maintenance. A guardian must
assure that the ward resides in the least restrictive setting reasonably available and
receives all medical care which he or she may need. A guardian may give necessary
legal consent for the ward’s treatment. However, a guardian may not admit the ward
to a mental health facility for more than 30 days without a court order. A guardian
must report to the court, at least annually, on the ward’s physical condition.
A conservator, under the supervision of the court, is responsible for the protection
and management of the protectee’s financial estate. The conservator must properly
and prudently invest the protectee’s assets, apply such assets for the protectee’s
care and maintenance, and account for all funds received and expended on behalf
of the protectee. Because of the strict accounting requirements imposed by law and
the necessity of obtaining a court order authorizing most expenditures from the
estate, the conservator must work closely with an attorney in order to administer
the protectee’s estate properly, no matter how large or small it may be.

Is the Conservator or Guardian Personally Liable for the
Debts of the Protectee or Ward?

No, as long as the conservator indicates that he or she is acting on behalf of the
protectee or ward in a representative capacity. In addition, neither the conservator
nor the guardian assumes personal responsibility for the protectee’s or ward’s
debts that may have been incurred by the protectee or ward prior to the court’s
determinations that he or she is an incapacitated or disabled person. Of course,
unauthorized use of the protectee’s estate or misappropriation of the protectee’s
property by either the conservator or guardian will likely require revocation of
legal authority as conservator or guardian by the court and may result in personal
liability for any harm or loss suffered by the estate.
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How Are Guardianship and Conservatorship Terminated?

Guardianship and conservatorship for a minor terminate when the minor reaches
18 years of age. If there was a conservatorship estate for the minor, the conservator
prepares and files with the court a final accounting of the administration of the
estate. Upon the court’s approval of the final accounting, the conservator transfers
the estate to the former protectee and, upon filing a final receipt with the court, the
conservator and guardian are discharged by the court from any further responsibility.
On the other hand, guardianship and conservatorship for an incapacitated and
disabled person terminate only when the protectee is found to be competent by the
court or upon the death of the protectee. When either of these two events occur, the
conservator prepares a final accounting for the court and the conservator and guardian
are discharged in much the same manner as with the termination of a minor’s estate.
In some cases, when the estate of the protectee has been completely exhausted,
the conservator may be discharged by the court upon filing a final accounting, but
the duties of the guardian will continue until such time as the ward is found to be
competent by the court or dies.
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RIGHTS OF AN INDIVIDUAL UNDER GUARDIANSHIP
Guardianship is the legal process by which a court determines that a person is incapable of making decision
about some or all areas of life. Because of certain medical conditions, a developmental disability, mental
retardation, dementia, mental illness, or the inability to communicate, a person may not be able to take care of
his or her own finances, make medical decisions, or understand the need for assistance with the activities of
daily living.
After the court has heard medical testimony and other reliable evidence, it may declare a person to be
“incapacitated” and appoint a guardian to make decisions on the person’s behalf. This determination of
incapacity and the appointment of a guardian may take specific rights from the person. Once under
guardianship, the court might refer to this person as the “ward,” the “incapacitated person” or the “protected
person.”
The court should specifically state which rights it is taking from the ward. The ward keeps all rights that the
court has not specifically given to the guardian. State laws may also restrict the ward’s rights. The state
Constitution, for example, may deny the ward the right to vote. The ward, however, has the right to the least
restrictive guardianship suitable to his or her needs and conditions. The guardian also has the affirmative duty
to advise the ward of his or her rights and to attempt to maximize the ward’s self reliance and independence.
Rights of the Ward
In general, the ward keeps all legal and civil rights guaranteed to all residents under the states’ and the United
States’ Constitution, except those rights which the court grants to the guardian.
These rights include, but are not limited to:
1.
The right to be treated with dignity and respect.
2.
The right to privacy, which includes the right to privacy of the body, and the right to private, and
uncensored communication with others by mail, telephone, or personal visits.
3.
The right to exercise control over all aspects of life that the court has not delegated to the guardian.
4.
The right to appropriate services suited to the ward’s needs and conditions, including mental health
services.
5.
The right to have the guardian consider the ward’s personal desires, preferences, and opinions.
6.
The right to safe, sanitary, and humane living conditions within the least restrictive environment that
meets the ward’s needs.
7.
The right to procreate.
8.
The right to marry.
9.
The right to equal treatment under the law, regardless of race, religion, creed, sex, age, marital status,
sexual orientation, or political affiliations.
10.
The right to have explanations of any medical procedures or treatment. This includes information about
the benefits, risks, and side effects of the treatment, and any alternative procedures or medications
available.
11.
The right to have personal information kept confidential. This may include withholding certain
information the ward may not want his or her family to know. The guardian may have to provide
personal information to apply for benefits, or in emergency situations where the ward or others may be
in danger, or if the information is required by law to be shared with agencies or health departments.
Personal information may also be contained in the reports the guardian makes to the court, and which
may be available for others to see.
12.
The right to review personal records, including medical, financial, and treatment records.
13.
The right to speak privately with an attorney, ombudsman, or other advocate.
14.
The right to petition the court to modify or terminate the guardianship. This includes the right to meet
privately with an attorney or other advocate to assist with this legal procedure.

15.

The right to bring a grievance against the guardian, request the court to review the guardian’s actions,
request removal and replacement of the guardian, or request that the court restore rights if it can be
shown that the ward has regained capacity to make some or all decisions. The guardian also has a
responsibility to request that the ward’s rights be restored when there is evidence that the ward has
regained capacity.

Removal and Replacement of a Guardian
A petition asking the court to review the guardianship can be filed in the clerk of court’s office by the ward, the
ward’s attorney, the ward’s family, or any concerned party. This petition should simply state the reasons a
review is being requested. It is strongly recommended that the petitioner seek legal assistance when
considering whether to file such a petition. There may be quicker, more effective, and/or less costly remedies
available, such as writing a letter to the guardian or asking an ombudsman or other advocate to intervene
with the guardian.
The court may order a hearing at which the party bringing the petition presents evidence. At the conclusion of
the evidence, the court may order the guardian to consider or pursue a different course of action, be more
responsive to the needs of the ward, file timely reports or accountings, or the court may remove and replace
the guardian. Where it can be shown that the ward has regained the capacity to make decisions in some or all
areas, the court may dismiss or modify the guardianship.

GUARDIANSHIP AND DEVELOPMENTALLY DISABLED INDIVIDUALS
Introduction
When a child with disabilities reaches the age of majority adulthood (which in most cases is the age of 18, but
may vary from state to state), it may be time for the child’s parents to consider guardianship – they do not
automatically remain their child’s natural guardian. It is a decision that should not be taken lightly – in many
states it means that the individual, deemed to be incapacitated, loses all civil rights, including the right to vote,
drive, or marry. Guardianship is a judicial determination made in a court of law after an investigation in which
the alleged incompetent person may be represented by legal counsel. Because the process of appointment of a
guardian varies by state, the services of an attorney are often required.
When Is Guardianship Needed?
All adults with severe disabilities do not require a guardian. Guardianship is only an avenue to pursue if the
person’s parents, doctor, psychologist, and caregivers (such as teachers) all agree that the individual is incapable
of making informed decisions with appropriate guidance and information.
Parents often think that because their child cannot balance a checkbook, their child needs a guardian. In today’s
world, guardianship for people with disabilities has little to do with the capacity to handle finances. There are
other mechanisms for dealing with financial matters, such as powers of attorney, representative payees for
government benefits, and trusts.
Understanding Guardianship
Guardianship is considered with informed decisions about where a person should live, what care and
supervision is required, and how to interact with the medical community. These areas of concern require that
the guardian be informed of the services available to their ward within the community and how to access them.
Some states offer limited guardianship, in which the guardian is limited in the scope of decision-making. For
example, the guardian may have the right to make decisions on medical issues, but not on decisions regarding
where a person will live.
The role of the guardian is to enhance the ward’s lifestyle while including the ward in the decision-making
process as much as possible. The guardian is expected to determine the ward’s wishes and goals and to
advocate on the ward’s behalf. Guardians must not view their role as a means of limiting activity. For instance,
few courts would give a guardian control over social interactions of their ward.
Parents also have to consider who will be their adult child’s guardian after they have passed away. It is most
helpful to choose an individual who is of the child’s generation, perhaps a sibling or a friend of the family. In
some states, there are not-for-profit organizations that provide guardianship services.
In many states, parents can designate a substitute guardian (the next guardian) when they cease to be their
child’s guardian or they may name someone in their wills.
For additional information about the state procedures and local services, contact the local Area Agency on
Aging, the Cerebral Palsy Association, Muscular Dystrophy Association or Head Injury Association.

GUARDIANSGENERAL
HIP/ CLEGAL
ONSRIGHTS
ERVATORSHIP
CHAPTER 8
Guardianship is a legal process whereby one individual is appointed by a Probate Court to have
the authority and responsibility for the personal affairs of another person who has been adjudged
incapacitated. In particular, the guardian has the power to decide care and custody matters for
his ward. The guardian makes personal decisions for the incapacitated person to the extent
decreed by the Probate Court judge and based on that person’s own best interest (such as where he
lives or the care he requires).
Conservatorship is a legal process similar to guardianship; however, it deals only with the
financial affairs of an individual who has been adjudged disabled. The conservator has the
authority to take charge of and manage the protectee’s property and money. A conservator has no
authority to make decisions regarding another individual’s personal affairs. Only a guardian has
the power to make such decisions. A person may be both guardian and conservator for an
individual who is adjudged incapacitated or disabled.
DEFINITIONS
Guardianship in Missouri is governed by Chapter 475 of the Missouri Revised Statutes. It is
important that certain terms dealing with guardianship and conservatorship be understood. The
following definitions, as they apply to guardianship and conservatorship, should be helpful:
Guardian: A person appointed by the Probate Court to have the custody of a minor or of an
incapacitated person. A limited guardian is a person whose powers as guardian are limited by the
court to certain specified functions.
Incapacitated Person: A person who is unable due to any physical or mental condition to receive
and evaluate information or to communicate decisions to such an extent that he is unable to
provide himself with food, clothing, shelter, safety, or other care to such an extent that physical
injury, illness or disease is likely to occur.
Partially Incapacitated Person: A person who lacks some, but not all, of the abilities necessary
to provide himself with food, clothing, shelter and other essential care.
Ward: A minor or an incapacitated person for whom a guardian or limited guardian has been
appointed.
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Conservator: A person or corporation appointed by the Probate Court to care for, have custody
of the property, and oversee the financial affairs of a minor or a person with a disability.
Limited Conservator: A person whose duties and powers are limited by the court. A conservator
is not automatically a protectee’s representative payee for federal SSI or Social Security benefits.
Person with a disability (requiring a guardian or conservator): A person who is unable due to
any physical or mental condition to receive and evaluate information or who lacks the ability to
communicate decisions needed to manage his financial resources.
Person with a partial disability (requiring a guardian or conservator): A person who lacks
some, but not all, of the abilities necessary to manage his financial affairs.
Protectee: A person for whom a conservator or limited conservator has been appointed.
Habilitation: Instruction, training, guidance or treatment to enable and encourage a person with a
disability to gain the life skills necessary to cope with the demands of his care and environment.
Guardian ad litem: A person appointed by the court to represent a minor, incapacitated person, a
person with disabilities, or an unborn person in a particular situation or lawsuit. The guardian ad
litem is appointed for a limited period or conservatorship and during the court proceedings.
Respondent: A person who is alleged in a legal petition to be incapacitated or disabled. The term
is used in written notices of hearings for guardianship or conservatorship and during the court
proceedings.
Adult: A person who has reached the age of 18.
Minor: A person under the age of 18.
Least Restrictive Environment: The legal requirement that an incapacitated person's liberties
should be limited to the minimum necessary to prevent him from injuring himself or others and
which provides him with such care, habilitation, and treatment as is appropriate considering his
physical and mental condition and his financial means.
Manage Financial Resources: The ability to obtain, administer, or dispose of real, personal and
business property, benefits, income or assets or take necessary actions to prevent waste or loss of
property, or to provide the care and support of one’s self or anyone under one's care by ordinary
skills and intelligence based on training and experience.
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For Whom May a Guardian Be Appointed?
1.
A person adjudged to be incapacitated.
2.

A minor with no living parents.

3.

A minor whose parents have had parental rights terminated by Juvenile Court
action.

4.

A minor whose parents are judged unwilling, unable, or unfit by Probate Court
action.

Who May File for Guardianship?
Any interested person may file a petition with the Circuit Court, Probate Division, for the
appointment of himself or some other qualified person as guardian of a minor or an incapacitated
person. The person filing the petition is not guaranteed to be appointed guardian, even if the
petition is successful. The Probate Court will make the final decision as to who will be appointed
guardian.
Who May Serve as Guardian or Conservator?
Any interested person may petition to become the guardian of an individual who is alleged to be
incapacitated, and, if so appointed by the judge, may serve in that capacity.
Relatives usually make the best guardians or conservators. The law states that the court shall
consider the appointment of a spouse, parent, adult child, adult sibling, or other close adult
relative of an incapacitated person before considering the appointment of a non-relative. This
“family priority” is a preference, but is not obligatory because appointment is based on a “best
interest” standard.
The law provides that a person who is not a Missouri resident may become guardian for a person
who is a Missouri resident. Some judges frown on that practice, especially if the proposed
guardian lives in a state far removed from the ward. However, the law recognizes that in some
cases, such as when the proposed guardian lives in a neighboring state, the appointment of an outof-state guardian may be just as effective as appointing one who lives in Missouri.
Conservatorship for the property of a person adjudged to be incapacitated might be vested in either
a person or a corporation.
Joint Guardianship/Conservatorship
Joint Guardianship/Conservatorship is possible, but some judges do not like the idea that more
than one individual must be involved to make a decision on behalf of a ward.
Types of Guardianship and Conservatorship
The Missouri guardianship statutes are designed to tailor guardianship and/or conservatorship to
meet the specific individual needs of a proposed ward or protectee. They recognize that persons
who are incapacitated or disabled have different abilities in different areas. For example, a person
who has mild retardation may forget about taking medication and need a limited guardian to help
with the task, or an elderly person may have trouble balancing his checkbook and need a
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conservator to help manage his money. The law provides for limited guardianship and limited
conservatorship, as well as full guardianship and conservatorship. With a limited guardianship or
a limited conservatorship, the ward or protectee retains certain legal rights and freedoms.
The Process of Awarding Guardianship/Conservatorship
The process by which a guardian or conservator may be appointed begins when an interested
person files an application/petition with the Probate Division of the Circuit Court (1) in the county
where the respondent has his official residence, (2) if the respondent has no official residence, the
county in which the respondent actually lives or has property, or (3) in the county or on any
federal reservation within the county where the respondent or his property is found. Forms for
filing for guardianship are available from the Probate Court. The Probate Court judge, if satisfied
that there is good reason to do so, will then set a time and place for a hearing on the application
and must appoint an attorney to represent the respondent. This attorney is the Guardian ad litem.
Notice of the pending proceeding is to go to the respondent and all relatives listed on the petition.
The Guardian ad litem is required to visit the respondent prior to the hearing. The law provides
for paying reasonable fees to Guardian ad litems. These fees are charged to the estate of the
respondent, or if the respondent has no estate, to the county. It should be kept in mind that if an
individual files an application for guardianship/conservatorship and is not successful, he would be
responsible for all costs in connection with the case unless he is acting within the scope of
responsibility of a public office to which he has been elected or appointed.
Based on evidence presented at the hearing, the judge will decide whether the respondent needs a
guardian or conservator (or both) or a limited guardian or limited conservator (or both). In order
to make that decision, the judge will consider, among other things:
1. If the respondent is capable of living independently;
2. The degree to which the respondent can live independently;
3. If the respondent can take care of himself; and
4. If the respondent can properly take care of his own money and property.
These questions and many more may be asked by the judge, and for that purpose he may seek
testimony from a number of sources, such as family members, friends, neighbors, caseworkers,
counselors, doctors and others who may have specific information concerning the respondent and
his needs.
The burden of proof is on the petitioner, the person who is seeking to have a guardian/conservator
appointed for the respondent, to prove that the respondent is totally or partially incapacitated or
totally or partially disabled.
Duties of a Guardian
Guardians are required by Missouri statutory law to act in the best interest of the ward. The
guardian is also required to insure the ward receives the necessary care, treatment, habilitation,
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education, support, and maintenance. According to Missouri statutory law, a Guardian’s duties
include, but are not limited to the following:
•

Assure the ward lives in the best and least restrictive environment;

•

Assure that the ward receives needed medical care and other services;

•

Promote and protect the care, comfort, safety, health and welfare of the ward; and

•

Provide required consents on behalf of the ward.

Guardians do not have the authority to seek admission of a ward to a mental health or mental
retardation facility for more than 30 days without a court order, except in certain cases provided
under the law. § 475.120, RSMo (2000).
Effects of Guardianship/Conservatorship
The seriousness of a legal proceeding designed to have a guardian or conservator appointed for a
respondent becomes obvious when one considers that such an action, if successful, will remove
some or all of the rights of citizenship from the individual. Thus, the intent of the guardianship
law is to protect the rights of the respondent, not cater to the convenience of the proposed guardian
or conservator.
Particular legal and personal limitations that happen if a full conservator and/or guardian is may
imposed include:
1. The stigma that a ward feels regarding how he is now treated under the law. The person,
for example, may have little or no say about where he lives, who his doctor is, or how this
property and money is handled. In sum, the person’s status in society is confirmed through
legal reinforcement.
2. Loss of power to consent, or object, to medical care.
3. Loss of the right to vote.
4. Loss of the power to obtain Department of Mental Health community placement if the
guardian objects.
5. Loss of the right to marry without guardian/court permission.
6. Loss of the right to make enforceable contracts.
7. Being subjected to placement in a mental health or mental retardation facility without court
hearing.
8. Loss of the right to hold public office.
9. Loss of the right to obtain a driver’s license or drive a motor vehicle.
10. Disqualification from being a witness in court.
An important distinction should be made between a minor and an adult who is found to be
incapacitated or disabled. In the case of a minor, the presumption is that when he reaches age 18,
he is no longer subject to the authority of his parents. It is at this age that parents of a child who
has a disability are faced with the question of whether a guardian and/or conservator are
_____________________________________________________________________________________________________________________
Missouri Protection & Advocacy Services
September 2004

8.5

Guardianship/Conservatorship

Legal Rights Handbook

__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

necessary. As with any decision to seek a guardian and/or conservator, the effort should be made
only after careful consideration of the minor’s abilities, desires, and needs. Without an order by a
court giving a parent the authority as a guardian/conservator, the parent can no longer legally
make decisions on behalf of the child.
Limited Guardianship/Conservator
If there is a finding of partial incapacity or partial disability, a limited guardian or limited
conservator may be appointed. The judge must specify the extent of the powers and duties of the
limited guardian in order to allow the ward to care for himself to the maximum of his ability. The
intent is to design the guardianship arrangement to encourage the development of maximum selfreliance and independence of the ward.
Limited conservatorship is much like limited guardianship, except that conservatorship deals
strictly with the estate (property and financial resources) of the protectee. If a limited conservator
is appointed, the judge must specify his powers and duties in such a way as to permit the person
with a disability to manage his resources to the fullest extent of his ability. Furthermore,
appointing a limited guardian and/or limited conservator does not impose any legal limitation on
the person except for what is specified in the court order.
Costs
There are costs involved in obtaining guardianship, however those costs are usually charged to the
estate of the person for whom guardianship or conservatorship is established. The guardian of an
adult is not responsible for the financial care of that person. However, the guardian of a minor is
responsible for the financial care of the minor. One thing to remember: if an individual files a
petition for guardianship over another person and the petition is denied by the court, the person
filing the petition may be held liable for costs associated with the action, unless that person is
acting within the scope of a public office to which he has been elected or appointed. There is no
requirement that the individual filing the petition retain an attorney, but most find it wise to do so.
Rights of the Respondent
In order to ensure that the rights of the respondent are protected, he shall have the right to:
1. Be represented by an attorney (whose fees will be paid by the county if the respondent
cannot afford an attorney);
2. Have a jury trial;
3. Present evidence on his own behalf;
4. Cross examine witnesses;
5. Remain silent;
6. Have the hearing open or closed to the public as he chooses;
7. A hearing conducted in accordance with the rules of evidence in civil proceedings, except
as otherwise modified by law;
8. Be present at the hearing; and
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9. Request an independent medical or psychological examination, with the fees paid by the
county if the respondent cannot pay for the examination.
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Possible Court Actions
At the close of the hearing, the judge has several options, among them a judge can determine that
the respondent is:
1. Not incapacitated and, therefore, no guardian should be appointed.
2. Not disabled and, therefore, no conservator should be appointed.
3. Totally incapacitated and, therefore, a full guardian must be appointed.
4. Partially incapacitated and, therefore, a limited guardian must be appointed.
5. Completely disabled and, therefore, a full conservator must be appointed.
6. Partially disabled and, therefore, a limited conservator must be appointed.
Changes in Guardianship or Conservatorship Status
The law requires that each guardian or conservator must file a written report with the Probate
Court at least annually concerning the status of the guardianship or conservatorship arrangement.
The Probate Judge can also order a review at any time the judge sees a need for it.
This requirement gives the judge an opportunity to determine if the process is working
satisfactorily in each individual case and if any changes need to be made, e.g., whether a full
guardianship appointment should be changed to a limited guardianship. However, no actual court
hearing is required for this review process.
Least Restrictive Doctrine
In determining the degree of supervision necessary, the court must apply the least restrictive
alternative principle as defined in the guardianship law. The supervision ordered by the court
shall not restrict the respondent’s personal liberty or his freedom to manage his financial resources
to any greater extent than is necessary to protect the respondent and his financial resources. The
court must consider whether the respondent may be fully protected by the use of temporary
protective services provided by a private or public agency or agencies, the appointment of a
guardian or conservator ad litem, appointment of a limited guardian or conservator, or the
appointment of a full guardian or conservator.
In a full guardianship/conservatorship, any limitations imposed upon the authority of the guardian or
conservator must be stated in the letters of guardianship or conservatorship. However, in a limited
guardianship/conservatorship, the guardian/conservator has only the power specified in the judge’s
order.
Removal of a Guardian
The court may remove a guardian, if the guardian:
1. Becomes mentally incapacitated.
2. Is convicted of a felony.
3. Becomes unable to fulfill their duties.
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The court may remove the guardian upon its own motion. The court may also remove a guardian
upon the complaint of an interested party supported by an affidavit. Under the second process,
notice must be given to the guardian and his or her attorney of record before the court hearing. §§
473.140 and 475.110, RSMo (2000).
CONCLUSION
This brief discussion of Missouri’s guardianship/conservatorship laws is designed as a preliminary
guide for individuals who are disabled, their parents, and advocates. Questions about specific
circumstances are best addressed to the Probate Division of the appropriate Circuit Court.
Another possibly useful publication is entitled, A Basic Guide for Understanding Guardianship
and Conservatorship in Missouri. It is available from Missouri Protection & Advocacy
Services, 925 South Country Club Drive, Jefferson City, MO 65109,
1-800-392-8667, and TDD 1-800-735-2966. This manual addresses many aspects of the law in
layman’s language and is complete with statutory references.
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